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A. IDENTITY OF PETITIONER 

Petitioner, D'ANTHONY WILLIAMS, by and through his 

attorney, CATHERINE E. GLINSKI, requests the relief 

designated in part B. 

B. COURT OF APPEALS DECISION 

Williams seeks review of the portions of the August 2, 

2022, unpublished decision of Division Two of the Court of 

Appeals affirming his convictions. 

C. ISSUES PRESENTED FOR REVIEW 

1. The public was physically excluded from the 

courtroom during Williams's trial due to Covid-19 safety 

measures, but the Superior Court adopted measures to provide 

public access to the proceedings. On the first morning of trial, 

the court was informed that the live streaming was not working, 

and it conducted individual voir dire of a juror before the issue 

was resolved. Where the court did not conduct a balancing test 

on the record before choosing to proceed without the protective 
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measure in place, does violation of the public trial right require a 

new trial? 

2. Williams was charged with aggravated first degree 

murder based on allegations that he formed the intent to kill the 

victim before firing a weapon at her. A law enforcement firearms 

expert was permitted to testify over defense objection that in 

viewing the surveillance video, the shooter's actions looked like 

anticipation of recoil. Did this opinion testimony regarding 

Williams's intent violate his right to a fair trial? 

D. STATEMENT OF THE CASE 

Shortly after 4:00 a.m. on January 22, 2019, Kayla 

Chapman, a clerk at Holt's Quik Chek in Kelso, called 911 

saying she had been shot. RP 416. Medics arrived at the store 

within minutes and found Chapman lying behind the counter. 

She had a weak pulse, but she could not be revived. RP 423, 434-

35. She died as a result of the gunshot wound. RP 436. 

Police called the store manager, who came to the scene. 

RP 428. The manager showed police the store's surveillance 
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video. RP 411. Police used the surveillance video to determine 

where to collect fingerprints and DNA, looking for an area that 

had been touched by the shooter. RP 491. Stills were taken from 

the video to use in a press release. RP 561. The surveillance video 

showed a man wearing a hat, with a bandana covering his face, 

enter the store. RP 710. He pointed a gun at Chapman and handed 

her a backpack. Chapman placed money and several packages of 

cigarettes in the backpack, then handed the backpack to the man. 

The man shot her, picked up her phone, and left. RP 720. He got 

into a car waiting outside the store. Exhibit 197. 

D' Anthony Williams was charged with aggravated first 

degree murder, first degree felony murder, first degree robbery, 

unlawful possession of a firearm, taking a motor vehicle without 

permission, and possession of methamphetamine. The murder 

and robbery charges included allegations that Williams was 

armed with a firearm. CP 76-80. The case proceeded to trial in 

Cowlitz County Superior Court. 

7 



1. Measures adopted to protect public access 
were not in place during a portion of voir 
dire. 

The trial occurred in November 2020, when distancing 

measures were in place due to the Covid-19 pandemic. By 

Superior Court order, the public was physically excluded from 

the courtroom, but measures were put in place protecting the 

right to public trial: 

The Court finds the means provided for the public to 
observe and listen to virtual court hearings is the least 
restrictive means available for protecting the public, the 
parties, and the court staff. Specifically, any party can hear 

and observe the proceedings by logging into the ZOOM 
hearing; the information to log in to the Superior Court 
ZOOM hearings can be found on the Cowlitz County 
Superior Court website .... All Superior Court hearings, 
unless prohibited by law, will be live streamed on 
YouTube for the general public to observe any and all 
proceedings pursuant to State v. Bone-Club, 128 Wash.2d 
254, 906 P.2d 325 (1995) .... Where possible, jury trials 
held when this Order is in effect will also be televised 
through Kelso Longview Television (KL TV). 

Cowlitz County Superior Court Administrative Order No. 2020-

003-08 (attached to Brief of Respondent as Appendix 2) at 2. 
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On the first day of trial, prior to voir dire, the court noted 

that a potential juror was being obstreperous, and court staff 

believed he posed a danger to other jurors. The potential juror 

was excused by agreement of the parties. RP 46. Another 

potential juror was excused by agreement because he felt ill when 

wearing a mask over his nose. RP 47. Next, the court conducted 

a colloquy with Williams regarding his stipulation to a prior 

conviction as an element of the unlawful possession of a firearm 

charge. RP 54. The court also ruled on the parties' motions in 

limine. RP 56-58. 

The court then informed the parties that a potential juror 

was distraught and unsure whether she would be able to serve on 

the case because she had two sons in prison. RP 59. The State 

indicated it had no objection to excusing the juror, but defense 

counsel did not think there was enough information to excuse her 

without questioning her. RP 60. The court agreed to bring the 

juror in to talk to her. RP 61. 

9 



At that point the court noted that the proceedings were not 

streaming on Y ouTube. Some attempt was made to resolve the 

issue, but the problem had not been fixed by the time the 

potential juror was brought in for questioning. RP 61-62. 

Juror 25 was sworn in and then questioned by the court. 

RP 62. She said she was having a lot of anxiety about serving as 

a juror. Being there was bringing back memories that made her 

feel uncomfortable, and she did not know if she could make the 

best decisions. RP 63. After the juror left the courtroom, the court 

excused the juror without objection. RP 63-64. Defense counsel 

noted that the proceedings were still not streaming on 

Zoom/YouTube. RP 64. The court recessed the proceedings, and 

when they resumed the court noted that the streaming issue had 

been resolved. RP 65. 

2. The court permitted improper opinion of 
intent. 

The defense moved in limine to exclude anticipated 

testimony from the State's firearms expert expressing an opinion 
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as to the perpetrator's intent based on actions seen m the 

surveillance video. RP 583. Counsel explained that he had no 

objection to testimony about the operation of the gun, but 

testimony about why the gumnan acted as he did went beyond 

the witness's expertise. RP 584. Counsel argued that testimony 

about the intention of the person in the video is improper opinion 

based on speculation about what was going through that person's 

mind. RP 588. 

The prosecutor argued that the witness should be 

permitted to testify that a gun moving forward or dipping down 

prior to it being fired is consistent with anticipation of recoil. RP 

590. The court agreed that the witness could testify to that with 

the proper foundation. RP 590. 

Kirk Wiper is a Kelso Police officer, firearms instructor, 

and firearms expert. RP 592-95. He testified as to the mechanical 

operation of firearms in general and to his examination of the gun 

used in this case, a 9 mm semi-automatic pistol. RP 605-15. 

Wiper also testified that when a gun is fired, an explosion in the 
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chamber causes it to recoil, generally moving the gun upwards. 

RP 602-03. He testified that a person preparing to fire a gun 

might anticipate this recoil and try to brace themselves against it 

by moving the gun downwards before firing. RP 603. He has 

noticed as an instructor that this anticipation of recoil is almost 

always present, and students have to be trained to consciously 

manipulate the trigger and nothing else when firing a gun. RP 

604. 

Wiper reviewed the surveillance video from Holt's and 

noticed some details consistent with how a gun might operate. 

RP 615. The prosecutor went through the video with Wiper 

frame by frame, asking him to describe what he saw. At the start 

he asked Wiper if the gun was being held in a position that would 

be consistent with anticipation of recoil. RP 617. Defense 

counsel objected that the question called for opinion and 

speculation, and the court sustained, ruling that the question was 

leading. RP 617. The prosecutor then asked what the position 

was consistent with, and Wiper answered anticipation of recoil. 

12 



The court overruled defense counsel's objection that the answer 

was speculation and opinion. RP 617. 

The prosecutor proceeded through the video, asking Wiper 

if he saw other actions consistent with anticipation of recoil, and 

defense counsel continued to object. RP 618, 619. Wiper was 

permitted to testify that the movements seen at several points in 

the surveillance video were consistent with anticipation of recoil, 

in which the person holding the gun was steeling himself against 

the explosion that would happen when the gun is fired. RP 618, 

619. 

In closing argument, the prosecutor reminded the jury of 

Wiper's testimony that the actions in the video were consistent 

with anticipation of recoil, arguing that Williams braced himself 

as he attempted to fire. The State's argument was the evidence 

showed a plan to shoot and this proved the cnme was 

premeditated. RP 1005-06, 1028. 
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E. ARGUMENT WHY REVIEW SHOULD BE 

GRANTED 

1. WHETHER WILLIAM'S RIGHT TO A PUBLIC 

TRIAL WAS VIOLATED WHEN THE COURT 

PROCEEDED WITHOUT PREVIOUSLY 

ADOPTED PROTECTIVE MEASURES IN 

PLACE IS A SIGNIFICANT CONSTITUTIONAL 

QUESTION THIS COURT SHOULD REVIEW. 

Both the state and federal constitutions guarantee a 

defendant a public trial. Wash. Const. art. I, § 22; U.S. Const. 

amend VI. The right to a public trial is "a core safeguard in our 

system of justice." State v. Wise, 176 Wn.2d 1, 5, 288 P.3d 1113 

(2012). It is so important that violation of the right is structural 

error. Id. at 6. There are, however, circumstances which warrant 

closing a part of the trial to the public, and the court may order a 

closure after conducting a balancing test on the record. State v. 

Bone-Club, 128 Wn.2d 254, 258-59, 906 P.2d 325 (1995). 

Under Bone-Club, the court must at least name the right 

the defendant and public will lose by closing part of the 

proceeding, name the compelling interest that motivates the 
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closure, weigh the competing rights and interests on the record, 

provide an opportunity for objection, and consider alternatives to 

closure. Bone-Club, 128 Wn.2d at 258-59. When that process is 

not followed and the right to a public trial is violated, prejudice 

is presumed, and a new trial is warranted. Wise, 176 Wn.2d at 6. 

Whether the constitutional right to a public trial has been 

violated is a question of law this Court reviews de nova. Wise, 

176 Wn.2d at 9 (citing State v. Easterling, 157 Wn.2d 167, 173-

74, 137 P.3d 825 (2006)). Moreover, this claim may be raised for 

the first time on appeal. State v. Schierman, 192 Wn.2d 577, 608, 

438 P.3d 1063 (2018). 

In this case, the public was physically excluded from the 

courtroom for the entire trial due to Covid-19 safety restrictions. 

The public trial right was preserved by live streaming the 

proceedings via Y ouTube, which was accessible to the public, 

access for parties via Zoom, and local television. RP 59; Br. of 

Resp., App. 2 at 2. The live streaming was not functioning on the 

first morning of trial, however, and as a result some of the 
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proceedings occurred without this protective measure in place. 

RP 61-62. Before the court was aware of the streaming issue, it 

dismissed two potential jurors based on concerns presented by 

the bailiff, conducted a colloquy with Williams regarding his 

stipulation to a prior conviction, and ruled on the parties' motions 

in limine. RP 46-47, 54, 56-58. Then, after learning that the 

public did not have access via the live stream, the court swore in, 

questioned, and excused for cause a third prospective juror. RP 

62-64. 

The Court of Appeals held that Williams has not shown 

the courtroom was closed during the voir dire of this prospective 

juror, because the record does not indicate whether the Zoom and 

televised options were functioning during the time that the live­

streaming was unavailable. Opinion, at 8-9. This holding fails to 

consider the fact that the Superior Court's Bone-Club analysis 

had determined that the Y ouTube live-stream was a necessary 

accommodation to preserve the right to a fair trial. Br. of Resp., 

App. 2 at 2 ("All Superior Court hearings, unless prohibited by 
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law, will be live streamed on YouTube for the general public to 

observe any and all proceedings pursuant to State v. Bone-Club, 

128 Wash.2d 254, 906 P.2d 325 (1995)"). Even if the Zoom and 

televised options were properly functioning, this necessary 

element of public access was missing. The trial court's decision 

to proceed without conducting a further Bone-Club analysis 

violated Williams's right to a public trial. 

The threshold issue is whether the particular proceeding 

implicates a defendant's public trial right and thus requires a 

Bone-Club analysis before the courtroom may be closed. State v. 

Wilson, 174 Wn. App. 328, 335, 298 P.3d 148 (2013), review 

denied, 184 Wn.2d 1026 (2016). The public trial right attaches to 

proceedings that have historically occurred in open court and that 

implicate the core values underlying the right. State v. Sublett, 

176 Wn.2d 58, 72, 292 P.3d 715 (2012) (plurality opinion). This 

Court has held that the public trial right applies to jury voir dire 

proceedings. Wise, 176 Wn.2d at 11. Moreover, the public trial 

17 



right in voir dire proceedings extends to the questioning of 

individual prospective jurors. Id. 

In Wise, voir dire began in the open courtroom, but ten 

jurors were privately questioned in the judge's chambers 

regarding personal health matters, relationships with witnesses 

or law enforcement officers, and criminal history. Six of those 

jurors were excused for cause. Wise, 176 Wn.2d at 7. The court 

did not conduct a Bone-Club analysis on the record before 

conducting this portion of voir dire in chambers. Id. at 8. This 

Court held that the trial court's failure to consider and apply the 

Bone-Club analysis before conducting voir dire in a room not 

accessible to the public was error. Id. at 13. Because the wrongful 

deprivation of the public trial right is structural error which 

affects the framework in which the trial proceeds, it is presumed 

prejudicial, and a new trial was required. Id. at 13-15, 19. 

Here, as in Wise, the court conducted individual voir dire 

of a prospective juror in a room which was not accessible to the 

public without first conducting a Bone-Club analysis. While the 
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court had not yet begun voir dire of the entire vemre, the 

procedure it employed nonetheless constituted voir dire, not 

merely the administrative excusal of a potential juror. See 

Wilson, 17 4 Wn. App. at 345 (bailiffs pre voir dire 

administrative excusal of two potential jurors for illness 

following court's written policy did not violate public trial right); 

see also State v. Miller, 184 Wn. App. 637, 642-44, 338 P.3d 873 

(2014) (pre voir dire dismissal of prospective juror who had 

inadvertently been in courtroom did not implicate public trial 

right as it did not involve questioning of juror), review denied, 

182 Wn.2d 1024 (2015). 

Rather, when court staff made the court aware that the 

juror was feeling unable to serve, defense counsel requested that 

she be questioned in court to determine whether there was a basis 

to excuse her. RP 60-61. The juror was sworn in, she was 

questioned about her ability to serve as a juror in the case, and 

she was excused after she explained she did not feel she was 

capable of making sound decisions. RP 62-64. This process was 
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indistinguishable from voir dire and conducted for the same 

purpose, to determine the individual's ability to serve as a juror. 

See State v. Tinh Trinh Lam, 161 Wn. App. 299, 305, 254 P.3d 

891 (2011) (questioning of sworn juror in chambers to determine 

if juror would continue to serve implicated public trial rights). 

Because public access to this portion of voir dire was restricted 

without the court first conducting a Bone-Club analysis on the 

record, Williams' s right to a pubic trial was violated. 

This Court has recently adopted a limited de minimis 

exception to the rule of automatic reversal for violation of the 

public trial right. Schierman, 192 Wn.2d at 615. In Schierman, 

the questioning of potential jurors during voir dire was conducted 

in open court. The court then heard and ruled on challenges for 

cause in chambers. The in-chambers proceeding was 

simultaneously transcribed, and the court memorialized the 

proceeding immediately afterward in open court. Id. at 614. This 

Court found that handling the challenges in chambers, without 
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first conducting a Bone-Club analysis on the record, amounted to 

an erroneous courtroom closure. Id. at 610. 

The Court found it significant, however, that this was "a 

proceeding that involved no witness testimony, no questioning 

of potential jurors, and no preservation of evidence." Id. at 611. 

While the proceeding implicated several concerns underlying the 

right to public trial, because there were no juror statements, 

testimony or presentation of evidence, the error did not 

fundamentally taint the process, and a new trial was not required. 

Id. at 612, 615. The Court stressed, however, that public trial 

violations involving juror questioning or witness testimony are 

never de minim is. Id. at 613 ("We stress that our current 

precedent, which today's decision does not disturb, forecloses the 

possibility of de minimis violations involving juror questioning 

or witness testimony."). 

The public trial right violation here involved individual 

voir dire of a prospective juror. The juror was sworn in and 

questioned about her ability to serve in this case at a time when 
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public access to the proceedings was not protected in the way the 

Superior Court order required. This improper courtroom closure 

cannot be deemed de minimis. This Court should grant review of 

this significant constitutional question presented by the 

courtroom closure in this case. RAP 13.4(b)(3). 

2. WHETHER THE COURT PERMITTED THE 

STATE'S LAW ENFORCEMENT EXPERT 

WITNESS TO EXPRESS AN IMPROPER 

OPINION ON WILLIAMS'S INTENT 

PRESENTS A SIGNIFICANT 

CONSTITUTIONAL QUESTION THIS COURT 

SHOULD ADDRESS. 

A criminal defendant has a constitutionally guaranteed 

right to a fair trial by an impartial trier of fact. U.S. Const. amend 

VI; Wash. Const. art. I, § 22. A witness's opinion as to the 

defendant's guilt, even by mere inference, violates this right by 

invading the province of the jury. State v. Quaale, 182 Wn.2d 

191, 199, 340 P.3d 213 (2014); State v. Demery, 144 Wn.2d 753, 

759, 30 P.3d 1278 (2001); State v. Thompson, 90 Wn. App. 41, 

46, 950 P.2d 977, review denied, 136 Wn.2d 1002, 966 P.2d 902 

(1998). "The role of the jury is to be held 'inviolate' under 
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Washington's constitution." State v. Montgomery, 163 Wn.2d 

577, 590, 183 P.3d 267 (2008). "To the jury is consigned under 

the constitution 'the ultimate power to weigh the evidence and 

determine the facts."' Montgomery, 163 Wn.2d at 590. 

In this case, the State presented testimony from Sergeant 

Kirk Wiper, a law enforcement officer and firearms expert with 

extensive experience as a firearms instructor. RP 592-601. Wiper 

testified as to the mechanical operation of the gun in evidence. 

He testified that when a gun is fired, there is an explosion in the 

chamber that causes the gun to recoil, generally moving upwards. 

RP 602. He also testified that often when someone is about to 

fire a gun, that person will brace against the expected explosion, 

and as a result the hand holding the gun may dip downward. He 

called this phenomenon anticipation of recoil. RP 603. 

Wiper was also permitted to testify over defense objection 

that movements he observed at various points in the surveillance 

video appeared to be anticipation of recoil by the shooter. RP 

617-19. Defense counsel argued that to show the jury a video of 
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the shooter in this case and say it looks like there is anticipation 

of recoil is offering an opinion on the shooter's intent, which is 

improper. RP 588. The State argued that just as Wiper could offer 

expert testimony that the movement of the gun upward after the 

shooting was caused by recoil, he could testify that the 

movement prior to the shooting was anticipation of recoil. The 

court agreed. RP 590. 

The State's argument, and the court's ruling, relied on a 

false equivalency. Recoil is a mechanical, physical result of the 

explosion which occurs when the gun is fired. Wiper could 

identify that movement in the video based on his expertise with 

firearms. Anticipation of recoil, however, is the state of mind of 

the person holding the gun. Saying that a movement shows 

anticipation of recoil is an assessment of the person's intent. 

Wiper's expertise in firearms does not qualify him to offer that 

opinion. He had no expertise or knowledge of whether Williams 

knew enough about guns to anticipate recoil or what his intent 

was. Wiper's opinion was improper because it conveyed an aura 

24 



of certainty that went beyond the limits of his actual expertise. 

See Quaale, 182 Wn.2d at 197-98 (expert's testimony that 

defendant was impaired based on an HGN test was improper 

opinion because it implied an aura of scientific certainty beyond 

the limits of the test). 

While courts consider a number of factors in determining 

whether opinion testimony is permissible, certain opinions are 

"clearly inappropriate" in criminal trials, including opinions as 

to the guilt of the defendant and the intent of the accused. 

Montgomery, 163 Wn.2d at 591. This is particularly true if the 

opinion testimony is from a law enforcement officer, because 

officer testimony carries "an aura of special reliability and 

trustworthiness." State v. Demery, 144 Wn.2d 753, 763, 30 P.3d 

1278 (2001). 

Once Wiper described the phenomenon he called 

anticipation of recoil, the jury had the benefit of his expertise. 

Wiper did not know any more about the intent of the person in 

the video than the jury did, and the jurors could draw their own 
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conclusions about what they saw in the video, keeping in mind 

Wiper's expert testimony. Wiper's testimony that the person in 

the video looked like he was bracing himself for the explosion 

that would come from firing the gun conveyed his opinion that 

the person had formed the intent to shoot Chapman. "Opinions 

on guilt are improper whether made directly or by inference." 

Quaale, 182 Wn.2d at 199. Whether Wiper's testimony 

constitutes improper opinion as the defense argued is a 

significant constitutional question this Court should review. RAP 

13.4(b )(3). 

F. CONCLUSION 

For the reasons discussed above, this Court should grant 

review and reverse Williams's convictions. 
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V. 
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No . 55269-8-11 

UNPUBLISHED OPINION 

MAXA, P.J .  - D' Anthony Williams appeals his convictions following a jury trial for first 

degree premeditated murder, first degree robbery, first degree unlawful possession of a firearm, 

and unlawful possession of a controlled substance (methamphetamine ). He also appeals his 

sentence for first degree premeditated murder. The convictions arose from an incident in which 

Williams shot and killed a convenience store clerk during a robbery. Williams' s  trial was 

conducted in a closed courtroom because of COVID- 19 concerns, but the trial was streamed to 

the public on Y ouTube, was accessible via Zoom, and possibly was broadcast on local television 

to accommodate public trial right concerns. 

We hold that (1) even though YouTube briefly stopped streaming when the trial court and 

the parties questioned a prospective juror, the record is insufficient for Williams to prove a 

public trial violation; (2) the trial court did not err in admitting testimony from a firearm expert 

about his observations after viewing the surveillance video of the murder; (3) Williams is entitled 

to be resentenced on the first degree premeditated murder conviction because the trial court 



No. 55269-8-II 

failed to adequately consider the attributes of his youthfulness as required under In re Personal 

Restraint ofMonschke, 197 Wn.2d 305, 482 P.3d 276 (2021); and (4) Williarns's conviction for 

possession of a controlled substance must be vacated and dismissed with prejudice under State v. 

Blake, 197 Wn.2d 170, 481 P.3d 521 (2021). 

Accordingly, we affirm Williams's first degree premeditated murder, first degree robbery 

and first degree unlawful possession of firearm convictions, but we remand for the trial court to 

vacate and dismiss with prejudice his unlawful possession of a controlled substance conviction 

and to resentence him on all remaining convictions. 

FACTS 

Background 

Williams shot and killed a store clerk while robbing a convenience store in Kelso. Law 

enforcement arrested Williams in connection with the robbery and shooting. In a search incident 

to the arrest, officers found methamphetamine in a bag in Williams' s sock. 

The State charged Williams with first degree premeditated murder with a firearm 

sentencing enhancement, first degree felony murder with a firearm sentencing enhancement, first 

degree robbery with a firearm sentencing enhancement, first degree unlawful possession of a 

firearm, second degree taking a motor vehicle without permission, and unlawful possession of a 

controlled substance (methamphetamine ). Williams was 19 years old at the time of these crimes. 

Cowlitz County Administrative Order Regarding Trials During COVID-19 

In July 2020, the presiding judge of the Cowlitz County Superior Court entered an 

administrative order in a matter captioned "Superior Court Courtroom Proceedings Held in a 

Virtual Courtroom." Br. ofResp't, App. 2 at 1. The order stated as follows: 

1. A compelling interest has been demonstrated by the ongoing health crisis that 

requires the Court to conduct hearings by virtual technology (ZOOM platform) and 
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to limit physical public interaction between the parties, public and staff in 

accordance with the guidelines of the CDC and local health department. 

2. Any person that objects to a currently scheduled matter being heard in this 

manner may telephone into the virtual courtroom hearing and request to be heard 

by the Court. Contact information can be found on the Cowlitz County Superior 

Court website (http ://cowlitzsuperiorcourt.us/). When the Court grants permission 

to speak, the person shall then state their objection. 

4. The Court finds the means provided for the public to observe and listen to virtual 

court hearings is the least restrictive means available for protecting the public, the 

parties, and the court staff. Specifically, any party can hear and observe the 

proceedings by logging into the ZOOM hearing; the information to log in to 

Superior Court ZOOM hearings can be found on the Cowlitz County Superior 

Court website (https://cowlitzsuperiorcourt.us/). All Superior Court hearings, 

unless prohibited by law, will be live streamed on Y ouTube for the general public 

to observe any and all proceedings pursuant to State v. Bone-Club, 128 Wash.2d 

254, 906 P.2d 325 (1995). This order will also extend to jury trials held at the 

Cowlitz County Expo Center. Links to every courtroom, except Juvenile Court, 

and including the Expo Center can be found on the Cowlitz County Superior Court 

website (https ://cowlitzsuperiorcourt.us/). Where possible, jury trials held when 

this Order is in effect will also be televised through Kelso Longview Television 

(KLTV). 

5. The Court has weighed the importance of open proceedings against the present 

health risks and has determined that it is appropriate to defer to the guidance of the 

public health experts during this pandemic. The risk of further spread of COVID-

19 outweighs the public's interest to be physically present in an open court at this 

time. 

Br. of Resp 't, App. 2 at 2-3 ( emphasis added). 

Williams's trial took place in November 2020. At the beginning of the trial, the trial 

court told the parties and counsel, "[T]he process that's been developed for this courtroom is that 

the public is excluded from being in the courtroom. All proceedings are broadcast on Y ouTube, 

so that the public has full access to the proceedings." 1 Report of Proceedings (RP) at 59 

( emphasis added). 

In preliminary remarks to the jury venire, the trial court stated, 
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Normally court proceedings are open to the public . Throughout this trial, nobody 
from the public will come through that door. It will be court personnel, witnesses 
and the jurors . The reason for that is we just - - we start violating all those social 
distance rules as soon as we do that. To make this case still open to the public the 
proceedings are being broadcast through Zoom and over YouTube . So, anybody 
who wants to watch the trial can do so with the touch of a button. All these 
proceedings are going to be recorded on cameras that are placed all over the room. 

1 RP at 180 ( emphasis added) . Members of the media also attended part of the trial . 

Excusal ofJuror No. 25 

While prospective jurors were completing questionnaires ,  the bailiff advised the trial 

court that juror 25 was extremely distraught. Juror 25 had told the bailiff that she had two 

children in prison and did not feel like she could participate . The State had no objection to 

excusing juror 25 . Williams' attorney stated that he had some concerns about excusing the juror 

without knowing more and talking to her. 

While inquiring about the other prospective jurors, the trial court stated, "Michelle 1 says 

she is looking at Y ouTube and we are not streaming." 1 RP at 6 1 .  The trial court then requested 

that juror 25 be brought into the courtroom. While waiting for juror 25 , the trial court again 

noted that Michelle had informed him that the proceedings were not streaming. 

Juror 25 then entered the courtroom, and the trial court placed her under oath. The court 

asked about her concerns about sitting on the jury. She said that both of her sons had gone to 

prison and that she was experiencing a lot of anxiety about being at the court. Juror 25 began 

crying. The trial court noted that Juror 25 was emotional and asked if that would make it 

difficult or impossible to sit fairly as a juror. Juror 25 said that she did not feel comfortable and 

did not know if she would be the best person to make decisions . The trial court then asked if 

either of the attorneys had questions for juror 25 , and both attorneys responded that they did not. 

1 The record does not further identify "Michelle." 
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The State said it had no objection to dismissing juror 25 and noted that the jury did not 

yet know what the charges were. Williams' s attorney agreed that the court could excuse juror 25 

for cause. The trial court again noted that juror 25 was very emotional even before knowing the 

nature of the charges, and the court dismissed her for cause. 

Williams's attorney then stated that he checked the Zoom/You Tube stream on his phone 

and "[i]t did not appear [indiscernible] there is no content." 1 RP at 64. The trial court 

responded that an information technology employee was on the way. The trial court then 

recessed while the prospective jurors filled out the questionnaire. Upon reconvening, the trial 

court asked "if somebody who is capable would check their phone and make sure the streaming 

is now going, just to be certain." 1 RP at 65. 

Trial Evidence 

The jury viewed videos from the surveillance cameras at the convenience store. The 

videos showed a man entering the store with a handgun in his right hand, motioning with the 

gun, pointing the gun at the store clerk, and then shooting her. 

The State called sergeant Kirk Wiper of the Kelso Police Department as an expert witness 

to testify about firearms operations. Defense counsel told the trial court that he anticipated 

objecting to Wiper's testimony because it would be improper for Wiper to give an opinion that 

the man in the video intended to fire the gun. The trial court ruled that Wiper could testify about 

the firearm mechanisms but prohibited testimony regarding the mindset of the man in the video 

or whether the man was or was not anticipating something. The court stated that, with the proper 

foundation, Wiper could testify that the movement of the gun was consistent with anticipation of 

recoil. The court also reiterated that Wiper could not testify as to what the person in the video 

was or was not thinking or anticipating. 
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The State asked Wiper about recoil, and he explained that recoil is the disruption of a gun 

as it is fired. Wiper testified that when a gun is fired, the gun generally recoils upward. He 

explained that, because humans tend to brace themselves against an impact, they might show 

anticipation of recoil by moving a gun in a certain way to brace their body against the gun firing. 

Wiper stated that a right-handed person anticipating recoil generally moves the gun downward 

and to the left. 

The State then played one of the surveillance videos and advanced the video frame by 

frame. The State asked what the gun' s position was consistent with, and Wiper answered 

" [a]nticipation of a recoil ." 2 RP at 6 17 .  The trial court overruled Williams' s  objection. Wiper 

then testified that several actions in the video were consistent with movement associated with 

steeling or bracing against an explosion that occurs when someone fires a firearm and 

anticipation of recoil. 

Verdict and Sentencing 

The jury found Williams guilty of first degree premeditated murder, first degree felony 

murder, first degree robbery, first degree unlawful possession of a firearm, and unlawful 

possession of a controlled substance (methamphetamine ) .2 The jury also found that two 

aggravated circumstances applied to the first degree premeditated murder verdict : (1)  Williams 

committed the murder to conceal the commission of a crime or protect or conceal the identity of 

any person committing a crime; and (2) the murder was committed in the course of, in 

furtherance of, or in immediate flight from first degree robbery. Finally, the jury found that 

2 The trial court vacated the first degree felony murder conviction because Williams was 
convicted of the greater offense of first degree premeditated murder. 
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Williams was armed with a firearm during the commission of the first degree premeditated 

murder, first degree felony murder, and first degree robbery. 

At sentencing, the State argued that Williams should receive a mandatory sentence of life 

in prison without the possibility of parole. Defense counsel acknowledged that the sentence for 

Williams's most serious offense was life without parole, and there were no alternatives and no 

ranges. Defense counsel did note that Williams was 20 years old and that the sentence would 

send him to prison for the rest of his life. Defense counsel concluded his argument by stating 

that nothing he said would have an impact on Williams' sentence, "but I would not be doing my 

job if I didn't remind everyone that he is also a person, a human being, capable of redemption. 

Unfortunately, Court's discretion is limited, and that is going to come during the course of the 

rest of his life in prison." 3 RP at 1129. 

The trial court noted that "Williams was obviously very young, 19 at the time of this 

crime." 3 RP at 1130. The court also noted that Williams had taken three prior trips to the 

juvenile institution for various offenses. The court stated that Williams "displayed a truly, 

extraordinary disregard for life - for the consequences of [his] actions, that is emblematic both of 

a juvenile mind, an undeveloped mind, and also of the worst kind of sociopath. I don't know 

where you fall in there." 3 RP at 1130. Following these statements, the court stated, 

Our Supreme Court has recently made clear that I can and should consider a 

Defendant's youth in sentencing, and that it is a basis for an exceptional sentence 

downward. I've given substantial consideration to that factor; but, given the 

circumstances of this crime, I don't see that that creates any basis for me to find 

any lesser degree of culpability or responsibility on your part. 

It is unclear to me if I am permitted to mitigate a sentence of life without parole. 

But, to make clear, assuming I have that authority, I choose not to exercise it in this 

case. 

I think the sentence of life without parole on Count I is an appropriate one. I will 

impose that sentence. 
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3 RP at 1 130-3 1 .3 

Williams appeals his convictions and his sentence for first degree premeditated murder. 

A. RIGHT TO A PUBLIC TRIAL 

ANALYSIS 

Williams argues that the trial court violated his constitutional right to a public trial when 

the court allowed questioning of juror 25 during the brief period that Y ouTube was not 

streaming. We conclude that the record is insufficient to support this argument. 

1 .  Legal Principles 

Criminal defendants have a right to a public trial under both the Sixth Amendment to the 

United States Constitution and article I, sections 10 and 22 the Washington Constitution. 

State v. Whitlock, 188 Wn.2d 5 1 1 , 5 19, 396 P.3d 3 10 (20 17) . We review de novo the question of 

law whether a defendant' s public trial right has been violated. Id at 520 .  

We engage in  a three-part inquiry to determine whether the public trial right has been 

violated: (1)  whether the proceeding at issue implicated the public trial right, (2) if so, whether 

the proceeding was closed, and (3) if so, whether the closure was justified. Id The burden is on 

the defendant regarding the first two questions and the burden is on the State regarding the third 

question. State v. Love, 183 Wn.2d 598, 605 ,  3 54 P.3d 84 1 (20 15) .  

2. Analysis 

Here, we need not address the first and third questions because Williams cannot prove on 

this record that the proceeding where juror 25 was questioned was "closed." The Cowlitz 

3 The trial court also imposed 17 1 months of confinement and 18 months of community custody 
on the first degree robbery conviction, 89 months of confinement on the first degree unlawful 
possession of a firearm conviction, and 24 months of confinement and 12 months of community 
custody on the unlawful possession of a controlled substance (methamphetamine) conviction. 
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County Superior Court's administrative order expressly stated that the public would have access 

to trial court proceedings through three methods: Zoom, YouTube, and (where possible) 

televised by a local television station. The evidence suggests that Y ouTube briefly was not 

streaming the proceedings. But there is no indication in the record that the proceeding was not 

accessible through Zoom or that the proceeding was not broadcast on local television. 

We acknowledge that whether the public had access to the proceedings through Zoom is 

somewhat unclear. The administrative order stated that any "party" could observe the 

proceedings through Zoom, which suggests that only named parties and not the general public 

could access Zoom. But the order then stated that the Zoom log in was available on the Cowlitz 

County Superior Court website, which suggests that any member of the public could obtain the 

log in information from the website and observe on Zoom. The conclusion that the general 

public had access through Zoom is consistent with the trial court's preliminary statement at the 

beginning of the trial that "[t]o make this case still open to the public the proceedings are being 

broadcast through Zoom and over YouTube." 1 RP at 180 (emphasis added). 

The Supreme Court has emphasized that the defendant bears the burden of providing an 

adequate record to show a violation of the public trial right. State v. Siert, 181 Wn.2d 598, 608, 

334 P.3d 1088 (2014) (plurality opinion); see also State v. Koss, 181 Wn.2d 493, 503, 334 P.3d 

1042 (2014) ("the appellant bears the responsibility to provide a record showing that such a 

closure occurred in the first place"). On this record, we cannot determine whether the public was 

able to observe the questioning of juror 25 on Zoom. And on this record, we cannot determine 

whether the public was able to observe the questioning of juror 25 on television. Therefore, 

Williams cannot meet his burden of proving that the proceeding was closed. 
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Accordingly, we hold that Williams cannot establish that the trial court violated 

Williams's public trial right. 

B. EXPERT TESTIMONY REGARDING SHOOTING A GUN 

Williams argues that the trial court erred by admitting testimony from the State's firearm 

expert witness, which Williams claims was an improper opinion regarding his guilt. We 

disagree. 

1. Legal Principles 

We review a trial court's evidentiary rulings for an abuse of discretion. State v. Slater, 

197 Wn.2d 660, 667, 486 P.3d 873 (2021). An abuse of discretion occurs when the trial court's 

decision is manifestly unreasonable or based on untenable grounds or reasons. Id. 

Witnesses generally may not give opinions regarding a defendant's guilt, either directly 

or by implication. State v. Quaale, 182 Wn.2d 191, 199, 340 P.3d 213 (2014). "Impermissible 

opinion testimony regarding the defendant's guilt may be reversible error because such evidence 

violates the defendant's constitutional right to a jury trial, which includes the independent 

determination of the facts by the jury." Id. However, the fact that an opinion supports a finding 

of guilt does not make that opinion improper. State v. Blake, 172 Wn. App. 515, 523, 298 P.3d 

769 (2012). 

2. Analysis 

Williams claims that sergeant Wiper's testimony about anticipation ofrecoil was an 

improper opinion regarding his intent to shoot the store clerk because Wiper was commenting on 

Williams's state of mind. Williams's intent to shoot was relevant to premeditation, one of the 

elements of first premeditated degree murder. 
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Here, the trial court ruled that Wiper could testify about firearm mechanics but could not 

testify as to the mindset, thoughts, intent, or perceived anticipation of the man in the surveillance 

videos. Wiper's testimony explaining the mechanics and movements associated with recoil and 

how people sometimes respond when anticipating recoil was in accordance with the trial court's 

ruling. And he testified that several actions in the surveillance video were "consistent with" the 

anticipation of recoil. By choosing his language carefully, Wiper did not testify about the intent 

of the man in the video or even indirectly comment on the man's guilt. See State v. Montgomery, 

163 Wn.2d 577, 592, 183 P.3d 267 (2008) (suggesting that counsel use the phrase "is it 

consistent with" to avoid asking witnesses to express their personal beliefs). The mere fact that 

the opinion allowed the jury to draw their own conclusions about the man's intent does not 

render the testimony improper. 

Accordingly, we hold that the trial court did not abuse its discretion in admitting Wiper's 

opinion testimony regarding the anticipation of recoil. 

C. LIFE WITHOUT PARO LE SENTENCE 

Williams argues that he is entitled to resentencing on the first degree premeditated 

murder conviction because the trial court did not adequately consider the mitigating qualities of 

his youth. We agree. 

1. Legal Principles 

In State v. Bassett, the Supreme Court held that sentencing juvenile offenders to life in 

prison without parole or release (LWOP) constitutes cruel punishment in violation of article I, 

section 14 of Washington Constitution. 192 Wn.2d 67, 91, 428 P.3d 343 (2018). The court's 

holding was expressly limited to the sentencing of juveniles. Id. at 73, 91. 

11 



No. 55269-8-II 

Subsequently, the Supreme Court inMonschke held that the mandatory imposition of 

LWOP sentences also was unconstitutional for offenders who were 18 to 20 years old. 197 Wn. 

2d at 326, 329. The court noted the factors that supported extension of constitutional protection 

to juveniles: "juveniles' lack of maturity and responsibility, their vulnerability to negative 

influences, and their transitory and developing character." Id. at 321. These same factors 

"weigh[ ed] in favor of offering similar constitutional protections to older offenders, also, because 

neurological science recognizes no meaningful distinction between 17- and 18-year-olds as a 

class." Id. 

The court concluded that because "no meaningful neurological bright line exists . . .  

between age 17 on the one hand, and ages 19 and 20 on the other hand . . .  , sentencing courts 

must have discretion to take the mitigating qualities of youth . . .  into account for defendants 

younger and older than 18." Id. at 326. In other words, ''[j]ust as courts must exercise discretion 

before sentencing a 17-year-old to die in prison, so must they exercise the same discretion when 

sentencing an 18-, 19-, or 20-year-old." Id. at 329. 

The court expressly declined to rule that LWOP sentences for older defendants was 

categorically unconstitutional because the petitioners had neither argued nor shown that such a 

holding was warranted. Id. at 326. Instead, the court stated, "Not every 19- and 20-year-old will 

exhibit these mitigating characteristics, just as not every 17-year-old will. We leave it up to 

sentencing courts to determine which individual defendants merit leniency for these 

characteristics." Id. 

In State v. Ramos, the Supreme Court addressed how a trial court must consider the 

defendant's youthfulness when sentencing a juvenile facing an LWOP sentence. 187 Wn.2d 420, 

442-43, 387 P.3d 650 (2017). The court stated, 
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The court and counsel have an affirmative duty to ensure that proper consideration 

is given to the juvenile's "chronological age and its hallmark features - among 

them, immaturity, impetuosity, and failure to appreciate risks and consequences." 

It is also necessary to consider the juvenile 's "family and home environment" and 

"the circumstances of the homicide offense, including the extent of his participation 

in the conduct and the way familial and peer pressures may have affected him." 

And where appropriate, the court should account for "incompetencies associated 

with youth" that may have had an impact on the proceedings, such as the juvenile's 

"inability to deal with police officers or prosecutors (including on a plea agreement) 

or his incapacity to assist his own attorneys." 

Id. at 443-44 (citations omitted) (quotingMiller v. Alabama, 567 U.S .  460, 477-78, 132 S. Ct. 

2455, 2464, 183 L. Ed. 2d 407 (2012)). 

Under M onschke, trial courts necessarily must apply these same considerations to 18- 20-

year-old defendants as well as to juveniles. See 197 Wn.2d at 326, 329. 

2. Analysis 

Because Williams was 19 years old at the time he committed first degree premeditated 

murder, there is no question under M onschke that the trial court had an obligation to consider the 

mitigating qualities of his youth. 197 Wn.2d at 326, 329. Even thoughMonschke was decided 

after the trial court sentenced Williams, the court anticipated M onschke and assumed that it had 

the authority to impose less than an LWOP sentence. Despite assuming this authority, the court 

decided to impose an LWOP sentence. 

The State argues that the trial court did not err in imposing an LWOP sentence because 

the court considered Williams' s youth. The court did in fact note Williams' s youth and 

acknowledged that his disregard of life in part was emblematic of a juvenile mind. And the court 

stated that it had given consideration to Williams's youth before exercising its discretion to 

impose an LWOP sentence. 

However, the trial court did not engage in the extensive and detailed inquiry into the 

characteristics of youthfulness required under Ramos, 187 Wn.2d at 443-44. In addition, defense 
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counsel did not present any evidence regarding the mitigating qualities ofWilliams's youth 

because he believed that the trial court was required to impose an LWOP sentence. As a result, 

the trial court's consideration ofWilliams's youth was inadequate under existing law. 

We hold that Williams is entitled to be resentenced on the first degree premeditated 

murder conviction in a proceeding in which the trial court fully considers the mitigating qualities 

of his youth. 

D. UNLAWFUL POSSESSION OF A CONTROLLED SUBSTANCE 

Williams argues, and the State concedes, that his conviction for unlawful possession of a 

controlled substance must be vacated under Blake. We agree. 

In Blake, the Supreme Court held that Washington's strict liability drug possession 

statute, RCW 69.50.4013(1), violates state and federal due process clauses and therefore is void. 

197 Wn.2d at 195. As a result, any conviction based on RCW 69.50.4013(1) is invalid and 

anyone convicted under that statute is entitled to have their conviction vacated. State v. 

LaBounty, 17 Wn. App. 2d 576, 581, 487 P.3d 221 (2021). 

Accordingly, on remand the trial court must vacate and dismiss with prejudice Williams's 

unlawful possession of a controlled substance conviction. Because this vacation will affect 

Williams's offender score, he will be entitled to resentencing on the robbery and firearm 

possession convictions. 

CONCLUSION 

We affirm Williams's first degree premeditated murder, first degree robbery and first 

degree unlawful possession of firearm convictions, but we remand for the trial court to vacate 

and dismiss with prejudice his unlawful possession of a controlled substance conviction and to 

resentence him on all remaining convictions. 
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A majority of the panel having determined that this opinion will not be printed in the 

Washington Appellate Reports, but will be filed for public record pursuant to RCW 2.06.040, it 

is so ordered. 

-�-J . __ MAXA, P.J .  

I concur: 
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LEE, J. ( concurring in part/dissenting in part) - I concur with the majority that D' Anthony 

L. Williams' conviction for possession of a controlled substance must be vacated under State v. 

Blake, 197 Wn.2d 170, 48 1 P .3d 521 (2021), and that the charge should be dismissed with 

prejudice on remand. However, I respectfully disagree with the majority that the record is 

insufficient for Williams to prove a public trial right violation and would hold that the trial court 

violated Williams' public trial right. Based on the record before us, the trial court violated 

Williams' public trial right. Accordingly, I would reverse Williams' convictions and remand for 

a new trial . 4 

I agree with the majority that we engage in a three-part inquiry to determine whether a 

defendant' s public trial right has been violated: "(1) Does the proceeding at issue implicate the 

public trial right? (2) If so, was the proceeding closed? And (3) if so, was the closure justified?" 

State v. Smith, 18 1 Wn.2d 508,  521 ,  334 P.3d 1049 (20 14) .  I also agree that the defendant bears 

the burden on the first two steps, and the State bears the burden on the third step. State v. Love, 

183 Wn.2d 598, 605 , 3 54 P.3d 84 1 (20 15) ,  cert. denied, 578 U.S .  906, reh 'g denied, 578 U.S .  1009 

(20 16). However, I disagree with the majority that there was no public trial right violation. 

Here, the record is clear that the proceeding at issue implicated Williams' public trial right, 

the proceeding was closed, and the closure was not justified. Therefore, I respectfully disagree 

with the majority and would hold that Williams' public trial right was violated. 

A. THE PROCEEDING AT ISSUE IMPLICATED THE PUBLIC TRIAL RIGHT 

It is well settled that the public trial right attaches to jury selection, including for-cause and 

peremptory challenges. Id at 605-06. However, the public trial right does not attach to 

4 While I disagree with the majority on the public trial right issue and would reverse and remand 
for a new trial, to the extent the issues must be reached, I agree with the majority' s analysis on the 
remainder of the issues addressed in the majority' s opinion. 
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preliminary excusals of prospective jurors for statutory reasons, including hardship, based on juror 

questionnaires. State v. Russell, 183 Wn.2d 720, 730, 357 P.3d 38 (2015). This is because 

"[d]etermining whether a juror is able to serve at a particular time or for a particular duration (as 

in hardship and administrative excusals) is qualitatively different from challenging a juror's ability 

to serve as a neutral factfinder in a particular case ( as in peremptory and for-cause challenges)." 

Id. at 730-31. 

Here, the proceeding involved was not a preliminary excusal of a prospective juror for 

hardship or administrative reasons. Rather, the proceeding at issue involved inquiries into the 

prospective juror's qualifications to serve as a neutral factfinder and a dismissal for cause. 

Specifically, the trial court placed juror 25 under oath and questioned them regarding their 

concerns about sitting on the jury. Juror 25 listed several potential reasons why they would be 

unable to be fair or impartial in this case, including a connection to the judge's  children, the fact 

that both of the juror's sons had gone to prison, and the anxiety the juror was experiencing from 

being at the court. When juror 25 began crying, the trial court asked if the juror's emotions would 

make it difficult or impossible to sit fairly as a juror. Juror 25 responded that they did not know if 

they would be the best person to make decisions. Following this questioning, the trial court 

allowed the attorneys an opportunity to question juror 25. The trial court then excused the juror 

for cause. 

The trial court's question about fairness shows that the trial court was concerned about 

juror 25 's ability to serve as a neutral factfinder. Undisputedly, juror 25's dismissal was for cause 

and was not a hardship excusal. Because juror 25's dismissal was for cause, the public trial right 

attached to the proceedings related to juror 25's questioning and subsequent dismissal. 
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B. THERE WAS A CLOSURE 

If the proceeding implicates the public trial right, we ask if the proceeding was closed. 

Smith, 181 Wn.2d at 521. "A defendant asserting violation of his public trial rights must show that 

a closure occurred." State v. Njonge, 181 Wn.2d 546, 556, 334 P.3d 1068, cert. denied, 574 U.S. 

1065 (2014). A closure occurs "when the courtroom is completely and purposefully closed to 

spectators so that no one may enter and no one may leave." State v. Lormor, 172 Wn.2d 85, 93, 

257 P.3d 624 (2011). Courtroom closures can occur even in the absence of an explicit court order. 

See State v. Wise, 176 Wn.2d 1, 13, 288 P.3d 1113 (2012) (holding that public trial right was 

violated where trial court privately questioned individual jurors in chambers during voir dire); 

State v. Heath, 150 Wn. App. 121, 128, 206 P.3d 712 (2009) (holding that public trial right was 

violated where trial court never explicitly ordered the proceeding to be closed), review dismissed, 

173 Wn.2d 1001 (2011). 

The majority posits that "there is no indication in the record that the proceeding was not 

accessible through Zoom or that the proceeding was not broadcast on local television." Majority 

at 9. I disagree. 

First, the record is clear that the public did not have access to the proceedings through the 

Zoom platform. The Cowlitz County Superior Court administrative order stated that the Zoom 

platform was restricted to the parties and thus was not available to the public-"any party can hear 

and observe the proceedings by logging into the ZOOM hearing." Admin. Order No. 2020-003-

08, In re Superior Court Courtroom Proceedings Held in a Virtual Courtroom, at 2 (Cowlitz 

County Super. Ct., Wash. July 27, 2020), https://www.cowlitzsuperiorcourt.us/all-forms/318-

administrative-order-no-2020-003-08/viewdocument/318 [https :/ /perma.cc/5 ACA-ZH 4U] . 

( emphasis added). 
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Second, the trial court, at the beginning of the trial, stated on the record that the public was 

only able to access the proceedings through YouTube-"[T]he process that' s been developed for 

this courtroom is that the public is excluded from being in the courtroom. All proceedings are 

broadcast on YouTube, so that the public has full access to the proceedings." 1 Verbatim Report 

of Proceedings (VRP) at 59 (emphasis added) . 

Third, the record shows that the proceedings were not being broadcast on local television. 

The administrative order made clear that the option of broadcasting proceedings over local 

television was not a consistent means of providing public access to trials-" Where possible, jury 

trials held when this Order is in effect will also be televised through Kelso Longview Television 

(KLTV) ." Admin. Order No. 2020-003 -08, at 2 ( emphasis added) . Given the administrative order 

and the trial court' s affirmative statement that the proceedings were being broadcast on Y ouTube 

without any mention of local television leads to only one reasonable conclusion-that the only 

means the public had to access the proceedings was through Y ouTube. 5 

During the proceeding involving juror 25 , the trial court made multiple statements on the 

record confirming that it knew the streaming for the public was down. Before juror 25 was brought 

into the courtroom for questioning, the trial court stated that someone was looking at Y ouTube 

"and we are not streaming." 1 VRP at 6 1 .  Following this statement, the trial court had juror 25 

brought into the courtroom for questioning. While waiting for juror 25 to enter the courtroom, the 

trial court conversed with court staff on the record, stating that "it' s still not streaming," and 

indicated that court staff was communicating with someone about the streaming issue . 1 VRP at 

5 The majority' s requirement for Williams to affirmatively disprove that any other hypothetical 
method for observing his trial was available goes beyond the burden imposed by our case law. 
Further, the majority creates an insurmountable burden by requiring defendants to produce past 
streaming data or records that are generally not in their own possession and the retention of which 
depends solely on the trial court, if it is retained at all . 
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6 1 .  The trial court then conducted its questioning of juror 25 , after which Williams' attorney stated 

that he had "Zoom/Y ouTube video on [his] smartphone" and " [i]t did not appear [indiscernible] 

there is no content," showing that the streaming of the proceedings for the public remained 

inaccessible . 1 VRP at 64 . 

The record shows that the trial court undoubtedly knew the video stream for the public was 

inaccessible when the court decided to question juror 25 and then dismiss juror 25 for cause .  

Because the video streaming was the only manner in which the public could enter, leave, or observe 

the proceedings, the trial court' s decision to conduct part of the jury selection when it knew the 

streaming service was down and inaccessible to the public constituted a complete and purposeful 

closure of the courtroom to spectators . See Lormor, 172 Wn.2d at 93 . Therefore, based on the 

record before us, there was a closure . 

C.  THE CLOSURE WAS NOT JUSTIFIED 

If the proceeding at issue implicates the public trial right and was closed, we ask if the 

closure was justified. Smith, 18 1 Wn.2d at 521 .  A courtroom closure can be justified if the trial 

court conducts an on-the-record Bone-Club6 balancing test. Njonge, 18 1 Wn.2d at 553 . 

"A closure unaccompanied by a Bone-Club analysis on the record will almost never be 

considered justified." Smith, 18 1 Wn.2d at 520 .  But " [w]hen a court fails to conduct an express 

Bone-Club analysis, a reviewing court may examine the record to determine if the trial court 

effectively weighed the defendant' s public trial right against other compelling interests ." Id. 

6 State v. Bone-Club, 128 Wn.2d 254, 906 P.2d 325 ( 1995) .  In Bone-Club, our Supreme Court 
established five factors that trial courts must consider on the record before closing trial proceedings 
to the public . Id. at 258-59 .  Bone-Club requires trial courts to (1)  name the right that a defendant 
and the public will lose by closing the proceeding; (2) name the compelling interest motivating the 
closure; (3) weigh those competing rights and interests on the record; ( 4) provide the opportunity 
for objection; and (5) consider alternatives to closure, opting for the least restrictive . Wise, 176 
Wn.2d at 10. 
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Here, the trial court did not conduct a Bone-Club analysis on the record when the only 

means of public access was inaccessible . Further, the record does not provide any hint that the 

trial court acknowledged or considered Williams' public trial right, let alone weighed that right 

against other compelling interests . Therefore, the courtroom closure in this case was not justified. 

See id. Accordingly, the trial court violated Williams' right to a public trial . See id. at 521 .  

D .  REMEDY 

Where a defendant' s public trial right is violated by the closure of part of voir dire 

proceedings, the appropriate remedy is to vacate the conviction and remand the case for a new 

trial . See Wise, 176 Wn.2d at 19 (vacating conviction and remanding case for new trial where 

public trial right was violated by closure of part of voir dire proceedings) . Therefore, Williams' 

convictions should be vacated and remanded for a new trial . 7 

CONCLUSION 

Williams has met his burden of showing that a closure occurred. The closed proceeding 

implicated his right to a public trial, and the closure was not justified. Therefore, the trial court 

violated Williams' public trial right. Accordingly, I would reverse Williams' convictions and 

remand for a new trial . 

7 The State contends that any public trial right violation was de minimis and therefore does not 
require reversal . In making this argument, the State relies on the lead plurality opinion in State v. 
Schierman, which held that the trial court' s decision to hear and rule on for-cause challenges in 
chambers violated the public trial right but was a de minimis violation that did not require 
automatic reversal . 192 Wn.2d 577, 6 10, 6 14, 438 P.3d 1063 (20 18) (plurality opinion) . However, 
that same lead plurality opinion stated that our Supreme Court' s precedent "forecloses the 
possibility of de minimis violations involving juror questioning."  Id. at 6 13 .  Therefore, the trial 
court' s questioning of juror 25 cannot constitute a de minimis violation. 
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